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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 of 1956 (“the Act”):  CL SNOWBALL (“complainant”) v NORWICH 

/FEDSURE PENSION FUND (ORPHANED FUND) (“first respondent”) AND 

LIBERTY GROUP LIMITED (“second respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the investment returns earned by the first 

respondent between 1998 and 2005 and the lack of communication 

from the respondents.              

 

    1.2  The complaint was received by this Tribunal on 17 November 2011. A 

letter acknowledging receipt thereof was sent to the complainant on    

30 November 2011. On the same date, a letter was dispatched to the 

second respondent giving it until 13 January 2011 to file its response to 

the complaint. A response dated 9 January 2012, which was also 

forwarded to the complainant, was received from the second 
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respondent. On 21 January 2012, a reply was received from the 

complainant. No further submissions were received from the parties. 

 

1.3 This complaint was referred to conciliation for hearing on 25 July 2012 

in order to afford the parties an opportunity to settle it, but it remained 

unresolved. Therefore, the complaint was referred for adjudication. 

 

1.4 After considering all the written submissions, it is considered 

unnecessary to hold a hearing in this matter. The determination and 

reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND  

 

2.1 The complainant was employed by Norwich Life (“the employer”) and 

by virtue of his employment was a member of the first respondent. The 

second respondent is the administrator of the first respondent. 

  

2.2 On 31 December 1998, the complainant was retrenched and his benefit 

in the first respondent was made paid up. 

 

[3]  COMPLAINT 

 

3.1 The complainant is aggrieved by the following: 

 

3.1.1 The respondents’ failure to communicate with him in any way, 

save for his intervention; in relation to benefit statements, fund 

reports and advice as regards investment choices. The 

complainant submits that no advice was offered even though it 

was requested. 

 

3.1.2  The respondents’ failure to effectively manage his pension fund 

assets in such a way as to ensure that active management 

would ensure reasonable growth. In this regard, the complainant 
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has sought the advice of an actuary in Cape Town who on the 

strength of the evidence presented to him, feels that the assets 

have not been managed at all and that the administrators have 

adopted a passive approach to the paid up benefit. 

 

 [4] RESPONSES  

   

 4.1 The second respondent’s response is summarised as follows. 

 

4.1.1 The second respondent took over the administration of the first 

respondent in 2005. The complainant was not on the records it 

received at that time. The complainant’s information was only 

provided to it when he started asking for payment of his 

benefit. 

 

4.1.2 The second respondent was advised that the assets were not 

part of those taken over by it as part of the first respondent, but 

that investments were held by Investec. 

 

4.1.3 The first respondent converted from a defined benefit fund to a 

defined contribution fund in 1998, the only members left were 

the paid-up and unpaid members. There are no on-going 

contributions and therefore the decision of the then trustees 

was to invest the assets in a Money Market portfolio. There are 

no on-going trustees on this fund. 

 

4.1.4 The assets were previously with Norwich, then Fedsure, a 

result of a buyout, then Investec, a result of a buyout of 

Fedsure by Investec and finally with the second respondent, a 

buyout of Investec Employee Benefits by the second 

respondent. 
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4.1.5 Various calculations and quotes were provided to the 

complainant, as and when requested. Feedback was also 

provided to the complainant by the second respondent’s 

actuaries as and when queries were raised. 

 

4.1.6 As the second respondent did not have any details for the 

complainant, it is not responsible for any investment advice 

given or not given. 

 

[5] DETERMINATION AND REASONS THEREFOR  

  

 Introduction 

 

5.1 The complainant wants the respondents to place him in a position he 

would have been, had his benefit not been transferred to the Money 

Market Portfolio of the first respondent between 1998 and 2005. The 

complainant is also complaining about the lack of communication from 

the respondents. However, before the merits of the complaint can be 

considered this Tribunal needs to determine whether or not the 

complaint is time-barred in terms of section 30I of the Act. 

 

Time barring 

 

5.2 Section 30I of the Act imposes certain time limits with regards to 

lodgement of complaints before the Adjudicator and states as follows:  

 

“(1) The Adjudicator shall not investigate a complaint if the act or 

omission to which it relates occurred more than three years before 

the date on which the complaint is received by him or her in writing. 

 

(2) The provisions of the Prescription Act, 1969 (Act No. 68 of 1969), 

relating to a debt apply in respect of the calculation of the three year 

period referred to in subsection (1).” 
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5.3 There is good reason for a limit to be imposed on the time during which 

litigation may be launched and the Constitutional Court has pronounced 

on this issue. In Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) 

the Court said (at paragraph [11]): 

 

“Rules that limit the time during which litigation may be launched are 

common in our legal system as well as many others. Inordinate delays in 

litigating damage the interests of justice. They protract the disputes over 

the rights and obligations sought to be enforced, prolonging the uncertainty 

of all concerned about their affairs. Nor in the end is it always possible to 

adjudicate satisfactorily on cases that have gone stale. By then witnesses 

may no longer be able to testify. The memories of ones whose testimony 

can still be obtained may have faded and become unreliable. Documentary 

evidence may have disappeared. Such rules prevent procrastination and 

those harmful consequences of it. They thus serve a purpose to which no 

exception in principle can cogently be taken.”  

 

5.4 The complainant was retrenched by the employer in December 1998 

and his benefit was made paid up on that date. The complainant’s 

benefit is still in the first respondent.  

 

5.5 According to the email correspondence in the file and the complaint, 

the complainant started querying his benefit in the first respondent in 

2005 and was provided with all the information he has relied on to 

lodge a complaint, in 2005. Therefore, the complainant’s cause of 

action arose, at the latest, in October 2005. The complainant should 

have lodged his complaint within three years of the cause of action 

arising, i.e. on or before October 2008. However, he only lodged his 

complaint on 17 November 2011. Therefore, the complaint is time-

barred in terms of section 30I of the Act because it was received more 

than 3 years after the cause of action arose. 

 

5.6 In the result, the complaint cannot be investigated and adjudicated 

upon. 
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[6] ORDER 

  

1. In the result, the complaint cannot succeed and is dismissed due to 

being time-barred. 

 

DATED AT JOHANNESBURG ON THIS 22nd DAY OF AUGUST 2012 

 

 

 

_____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 


